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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


-Vv8.- 


ROBERT L. MONIN, a/k/a ORDER 
TODD R. MONI, 


Defendant. 


nr 


On November 12, 1975, defendant Robert L. “fonin was 


indicted in a two count indictment for violating Title 15 


United States Code, Sections 1644(a) and 1644(e). Defendant 


has moved this Court for an order dismissing the indictment 
on the ground that the indictment fails to state an offense 
under 15 U.S.C. Section 1644. 

‘ Defendant's motion to dismiss the indictment is grounded 
primarily upon the argument that the term "fictitious" 
contained in Title 15 U.S.C. §1644(a) and (e), the sections 
under which defendant is charred, does not encoupass the use 
of numbers of non-existent credit cards through oral repre- 
sentations over the telephone. 

The statute itself docs not define “fictitious” nor is 
there any available legislative history to aid in such a 
determination. Defendant has made reference in his memorandum 
‘ in support of the motion to the legislative history of the 


establishment of a ‘lational Commission on Electronic Fund 


Transfers which also was part of Public Law 93-495. The 
defendant urges the Court te consider Conrress's reluctance 
to act as to elactronic transfers as having some bearing as 


to §1644 covering oral representations of a credit card over 


the telephone. llowever, as in the case with many Acts of 


Congress, Public Law 93-495 is a collection of loosely 
connected parts. The summary heading reads: 

“An Act to increase deposit insurance from 
$20,000 to $40,000, to provide full insurance for 
public unit deposits of [100,000 per account, to 
establish a National Commission on Electronic Fund 
Transfers, and for other purposes. '' 

It is, therefore, impossible for this Court to find any 
relationship between Title II and Title IV of the Act. 

The defendant also points to what apparently is an 
internal inconsistency in §1644 itself. An offense under 
§1644(c) is detined as the use of '‘*** any instrumentality 
of interstate or foreign commerce to sell or transport a 
counterfeit, fictitious, altered, forged, lost, stolen, or 
fraudently obtained credit card knowing the sane to be 
counterfet, fictitious, altered, forged, lost, stolen, -r 
fraudently obtained;"' Defendant then asks the question -- 
How does one sell or transport a non-existent credit card? 

Defendant further areues thac *** the fiction to which 
tue term ‘fictitious’ refers ie not to the fiction of the 


existence of a card, but rather, to a ficticn with regard to 


the existence of a bona fide lender whose credi’ backs the 


use of the card ***". Defendant reaches this conclusion by 
first urging a narrow definition for the word ‘counterfeit’ ;: 
“(T)he term ‘counterfeit’ only includes attempts to parrot 
or mimick [sic] the real thing. ' However in currency 
counterfeiting a more general definition is used. ‘'The two 
counterfeit bills bear such a likeness or resemblance to 
genuine currency as is calculated to deceive an ,onest, 
sensible and unsuspecting person of ordinary observation and 


care when dealing with a person supposed to be upright and 


honest." [Cites omitted] United States v. Johnson, 434 


F.2d 827, 829 (9th Cir. 1970). Therefore, defendant's 
example of a fictitious credit card as a Master Charge Card 
containing the nane of a non-existent bank is {naccurate. It 
would in fact be a counterfeit credit card. 

Nevertheless, the term ‘fictitious’ could still apply 
to more than one situation. While it could apply to the 
non-existent credit card, it could apply to che situation 
where the credit card issuing company also was non-existent, 
or where the copied credit card was of such pour quality 
that no one would ot recognize it as a fake. ‘ee generally, 
United Stetes v. Smith, 318 F.2d 94 (4th Cir. 1963) (where 
copy of bills were of such bad quality that they could not 
pass for real bills). 

In construing penal statutes, a Court must be aware 


at they must be construed strictly, and tha’. any ambiguity 


must be resolved in favor of lenity. United Statea v. 


Enmons, 410 U.S. 396, 411 (1973); Rewis v. United States, 
401 U.S. 808, 812 (1971); Bell v. United States, 349 U.S. 
81, 83 (1955). "This in no way implies that language used 
in criminal statutes should not be read with the saving 
grace of common sense with which other enactments, not cast 
in technical language, ace to be read.’ Bell, supra, at 

83. With this in mind, the various modifying adjectives for 
the term credit card used in §1644 should not be viewed as a 
limitation as to the types of wnauthorized credit card use 
but instead as a conscious effort by Congress to include all 
unauthorized credit card uses. Just as the term ‘fictitious 
payee" includes both those who are real persons yet not 
persons whom the thief intends to have an interect in the 
check and imaginary persons, see Uniform Cormerciul Code §3- 
405(1)(b) and (c), so also the term fictitious credit card 
can apply to tangible and intangible credit cards. There- 
fore, defendant's rotion to dismiss the indictment on the 
ground that the term "fictitious does not apply should be 
denied. 

Defendant urges that an alternaté vround for dismissing 
the indictment is that it fails to allege that “he defendant 
had any fraudulent intent or that the alleged "fictitious 
credit card’ was used as part of a fraudulent scheme. This 


argument is based upon the heading of §1644 wiich reads 


“Fraudulent Use of Credit Card'’. The defendant corcludes 
from this that the statute requires fraudulent intent or 
knowing use to defraud beyond the knowing use of a fictitious 
credit card. This argument is meritlees. There is no 
theory of law which would give such importance to a section 
heading. In addition, the knowing use of a fictiticus 
credit card defines what is fraudulent use of a credit card 
and to require further would be duplicitous. 

The third ground for dismissing the indictment is that 
15 U.S.C. §1644(e) is constitutionally vague because the 
offense is defined under that section using the term ‘value’ 
without any modifier. The previous §1644 prohibited the 
fraudulent use of a credit card in a transaction to obtain 
goods or services “having a retail value aggregating $35,000. 
or more’. The 1974 amendment lowered the amount to goods 
and services having an aggregated value within any one year 
of $1,000.00 (§1644(a)) and airline tickets having an arzregated 
value within any one year of $500.09 (§1644(e)). This 
argument is also meritless. The term value is consistently 
defined in the criminal statutes -- e.g. 18 U.S.C. j641 and 
18 U.S.C. §2311. The fact that the complicated system of 
airline tickets prevents a readily determined t:arket value 
does not prevent the value from being set through reference 


to other sources, e.g. ‘thieves’ markets’. See renecrally 


United States v. Devail, 462 F.2d 137 (5th Cir. 1972). 


Therefore, defendant's motion to dismiss the indictment 


should be and is hereby denied. 


Dated: Buffalo, N.Y. 
June 21, 1976 
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WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


Plaintiff 
AFFIDAVIT 
-vs- 2 oe ee 
CR. NO. 75-251 
ROBERT L. MONIN, a/k/a 
TODD R. MONI 


ROBERT L. MONIN, being duly sworn, deposes and says: 

1. That I am the defendan in the above entitled 
action. 

2. That since about 1971, I have gone by the name of 
Todd R. Moni; I am known by my friends as Todd Moni and my 
phone, bills, etc. are all in the name of Todd Moni. 

3. I am presently employed in West Seneca for the 
State of New York working with retarded children as a 


therapist assistant; I have been there about three and one- 


haif years and when I applied for the job I used the name of 
Robert Todd Monin, in order that my high school records, 
etc. could be properly checked. 

4. That when I first started receiving tickets from 
Allegheny Airlines, I fully intended to repay Allegheny for 


the retail cost of these tickets. 


5.) That, as time went on, and I kept getting tickets, 


and the retail cost of these tickets began to exceed my 


reasonable ability to pay for them, I was not concerned 


because I felt that the Airlines themselves shared my lack 
of concern, as indicated by their eagerness to continue sending 


me tickets. 


fo. That during the entire period that I received these 


tickets from Allegheny Airlines I was unaware of any collection 
follow-up by Allegheny, including any letters or phone 
calls. 

7. That my attorney, Christopher J. Jones, has indicated 
to me that the discovery materials that he has examined 
indicate that Allegheny may have sent me at least one letter 
and perhaps left at least one phone call on my tape machine. 

8. That I was unaware of the contents of the alleged 
letter, as related to me by my attorney, or of any phone 
call or messaze from Allegheny with regard to this matter. 

9. That when Mr. Harm and the other postal inspector 
appeared at my door to question me about this matter, I 
assumed that the purpose of their visit was to secure from 
me repayment for the airline tickets that I had received. 

10. That I did not realize, at any time, that I was to 
be the object of a criminal prosecution, or that “r. Harm's 
reference to "courts of law" had any applicability to a 
criminal prosecution. 

‘ 11. That I was under the impression that the informa- 
‘tion I was providing to Mr. Harm and the other pestal inspector 
was required to aid them in the collection of the monies 
that would be due to Allegheny Airlines for the tickets I 
received and that I willingly cooperated with them on this 


basis. 


12. That I am a high school graduate and that my 


grades throughout high school were generally average. 


13. That prior to my indictment by the grand jury, 
i had never been arrested or even received so much as a 
traffic or parking ticket. . 

14. That any statements which I made orally or written 
to Mr. Harm or the other postal inspector were made by me 
for the purpose -f giving them assurance of my intent to 
repay Allegheny tothe best of my ability in this matter. 

15. That it was my desire to cooperate with the authorities 
and arrange for repayment to Allegheny Airlines. 

16. That at no time was I engaged in any scheme to 
bilk Allegheny Airlines and I never resold any of the tickets. 


17. That with regard to my right to a lawyer, I felt 


that it was not necessary insofar as I intended to repay 


Allegheny, and in addition, I felt that it would be a waste 
of the government's money to appoint one for me. 

18. That throughout my dealings with Mr. Harm and his 
associate, it was my desire to cooperate and to settle the 


whole matter as quickly as possible. 


19. That until Mr. Harm made a remark to the effect that 
I would probably get "probation", at the end of our last 
interview, I had no idea that I would or could be the object 
of a criminal prosecution. 

20. That throughout my dealings with Mr. Harm and his 
associate, I had no idea of the possible serious consequences 


of my statements to the two inspectors. 


21. Tha. I have had the assistance of my attorney, 
Christopher J. Jones in drafting this affidavit and that he 
has advised me that my statements herein are under the 
penalties of perjury. 

22. This affidavit is respectfully submitted to the 
court in support of my attorney's application for a hearing 
to determine whether my waiver of rights under the Fourth, 
Fifth and Sixth Amendments to the Federal Constitucion was 


an intelligent one. 


ROBERT L. MONIN 


Sworn to before me this 


tt 
14 day of February, 1976 


me 


JV 


es 
{ 
\ 


CHRISTOPHER J. JONES 

Notary Public, Stare ch New You) 

Qualified in © Cowny ? - 
Wy Conan Capeey arch 32 tthagg 


You ar 
approximately 1:50, 


And what did you do upon -- 


THE COURT: m. OF p.m.? 


THE WITNESS: 


BY MR. WILLIAMS: 
Q. You then went to the rear apartment? 
A. Yes, myself and Postal Inspector L. c. 
knocked several times on the door and we heard a voice 
nside inquiring who we were, I identified myself as 
being from the Post Office, and we were looking for 
Todd Moni. 
All right, sir. Did you hear a response, did someone 
pond to that? 
the door was ned, 
All right, sir. Upon the door being opened, what, if 
anything, did you do or say? 
I identified myself by Showing my credentials to 
» told him my name and the fact that I was a Postal 


imsrector, I also identifiea Inspector Traub. 


By name and as a Postal Inspector, 


All right, sir. Dida you ever draw any weapons? 


H. T. Neel A EL F. Knisley 
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No, sir, 


Did you have weapons? 


And you identified yourself and mr. Traub 
and what, if anything, happened, what, if anything, 
Gid you do or say? 


We told Mr. Moni that we were there because of a 


complaint we had received from Allegheny Airlines, and 


that we wished to talk to him about it, 

Did he respond to your requect? 

Yes, he did. He told us to come into his apartment. 
All right, sir. pia you then do that? 

Yes, we followed him through the kitchen into the 
living room, 

All right, sir. And what, if anything, nappened 
living room? 

AS soon as we got in there, I again explained why we 
were there and I advised Mr. Moni of his 

rights involving self-incrimination., 

Let's take those one at a time. You say you explained 
to Mr. Moni why you were there; why did you tell him 
you were there? 

That we were investigating a complaint from Allegheny 
Airlines, investigating the use of the mails ina 


scheme, 


H. T. Noel & E. F. Knisley 
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How is he dressed? 

He is dressed in a white shirt and has a full rd, 
curly hair. 

Did he have a beard back on September 10th? 

Yes, he did, 

Now, after you read that to him, Mr. Harm, did you say 
anything to him or did he say anything to you? 

After I read it to him, I handed the form to him and 
asked him to read it himself, and asked him if he 
understood it, and he said yes, 

please sign it?" I explained to him that by sig 

he doesn't waive any of his rights, it is merely - 
it signifies that he read it and understood it, he 
still has the right to stop answering at anytime he 
chooses, 

Did he respond to that in any way? 

He signed the form, 

All right, sir. And it has a time on there of 1: 
Yes. 

About five minutes after you arrived? 


Approximately, yes. 


And under “witnessed by" does your name appear? 


Yes. 

And at the top it has the place and the date? 

The place is 1331 Clinton Street, Apartment 1, Buffalo, 
H. T. Noel & E. F. Knisley 
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I would say approximately ten by fifteen feet. 

All right. Was there furniture in the living room? 
There was an ironing board in the 

and the entire room was cluttered ; h pers 

envelopes, a pile of coins, and’ I believe there were 

a few tables in the room, but nothing substantial. 

All right, sir. During the period of time that you were 
talking with Mr. Monin, did you lcok at any of these 
papers and things that were laying around? 

Yes, we were able to see everything that was lying on 
the floor. 

Can you tell us some of the things that you saw lying 
on the floor? 

Airline tickets, envelopes with return address of 
Allegheny Airlines, reserved seat tickets, ticke 
envelopes such as you would receive when you check in 
on a boarding date, things of that 

All right, sir. Did there come a ! when you retrieved 
any of those items? 

Yes, we did. We asked Mr. Monin if he would give us 
his permission to search his apartment. We tol 

Can you tell us, as best you recall, what you said to 
him? 


As best as I can recall, we told him that we were 


as’ing for permission, that he Gid not have to give us 


H. T. Noel & E. F. Knisley 
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1 | 2:30, we told him we did not want to keep him from work, | 
| 


2 I would like him to come to my office the next dav. 


oo weer ieee - 


3 te: Did you tell him why? 
4 A. Yes, so we could further discuss the problem. I asked 
5 him if he would give me a statemeiic at that time ana ie | | 
6 | Said he would, 
if Q- All right, sir. What was your purpose in serving him ° 
8 \ with the grand jury subpoena at that time? 
> | A. To insure that ne would appear as ne nad been requested, 
" 2. All right, sir. Did he appear the next day? | 
} 
a4 A. No. He called at approximately 9:00 o'clock in the 
I ' 
12 . morning and stated that he was 111 and asked if he | 
13 could come in the following day, September tech, and I | 
14 said yes. 
1s | Q. Did he come to your office on that date? 
16 : A. Yes, he did, 
? | Q. All right, sir. Now, getting back to September 10th, 
18 | Mr. Harm, how long were you in his presence? 


19 |} A. Approximately chirty-five to forty minutes. 

27 | @ All right, sir. Now, have you ever had occasion to 
observe people under the influence of alcohol? 
22 | A. yes. 


A. yes. 


I 

23 | Q. Under the influence of drugs? 
| 
24 | 
| 


25 As a layman, Gid you have any oyinion whether he was 


~ -—_ an 
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were ther? and then read him that. 

Did the defendant ask you any questions about 
any of this? 
No, he didn't, 
And at the time he signed this, you indicated to bin 
it was not a waiver of his rights, is that co 3 
That is correct. 
You told him it was not a waiver of his rights? 
I explained to him that he had the right to stop 
answering at anytime, which it says in the waiver there, 
but I tell that to the individuals so that they are 
aware of it. 
So even though the statement -- in other words, the 
Statement says you also have the right to stop answe”ing 
at anytime until you talk toa lawyer, when you said 
that it was because you had read it off the form? 
No, I had read it to him, he had read it, an’ I said, 
"Would you please sign it, but remember thai you still 
have the right to stop answering at anytime," 
In other words, that particular part of the warning ‘saul 
actually repeated? 
Right. 
Is there any reasoi: that you repeat that particular 


point? 


No particular reason, other than to make sure that they) 


| 
H. T. Noel & E. F. Knisley 01 
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he asked me if he was under arrest, 

Was that before or after you gave him the grand jury 
subpoena? 

I would say after I gave him the subpoena. 

Do you remember how soon after it was? 


No, 


Well, do you recall how soon before you left you gave 


the defendant the grand jury subpoena? 

I would say I gave it to him within a minute or so 
before we left. 

But you don't recall exactly when the defendant asked 
you whether you were going to arrest him? 

I would say he asked that just prior to our leaving 
his apartment. 

But you don't know wnether it was before or after you 
gave him the grand jury subpoena? 


No, I really don't, 


But to -- just to ask my question again, I wasn't sure 
you gave me a direct answer -- let me ask it this way, 
other than your reference to tne mail fraud statute 

and the possibility that this situation might be 
covered by them at the end of your interview, did you 

at any other time, either on the 10th or 12th, mention 
the -- use specifically the term "criminal proceedings", 


use the word “criminal"? 


H. T. Noel & EF. Knisley 
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On the 12th I advised Mr. Monin that I would have to 


present all the evidence we had to the United States 


Attorney's office for any action that he deemed warranted. 
Do you recall at what stage, at what time in your 


interview on the l2th with Mr. Monin that you did that? 


No, I don't. 


You don't know whether it was in the beginning or the 
end? 


It would probably have been near the enc. 


In other words, after the written statement had been 
given to you? 

Yes, 

All right. Mr. Harm, looking again at Exhibit 2, could! 
you read that part along the top there? 

United States Postal Inspection Service, warning and 
waiver of rights. 


Warning and waiver of rights? 


Yes. 

Yet you told the defendant that he wasn't waiving his 
rights? 

I told him that by signing the form he was not waiving | 
his right to stop talking to us, and that is spelled 
out in the bottom paragraph on the form, 

However, you .~ 2se to repeat that part of the warning? 


Yes. 


H. T. Noel & E. F. Krisley 
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mind, Mr. Harm has explained how he used 
this, repeating certain parts of it, 
and the fact it was drafted by the Postal 
Service as opposed to by a court. [In 
other words, this is what the Postal 
Service has done with the Miranda warnings. 
As Mr. Harm indicated, he has what I 
might call a technique for getting 
around it or -- 
MR, WILLIAMS: I object to this, counsel is 
editorializing. 
MR. JONES: All right. Excuse me, I didn't 

mean to do so. 

I will allow you to ask concerning 
any general patterns of Mr. Harm's 
‘utilization of such a form, But other- 
wise I don't think it has any pertinency 
in going back into how many times. You 
can ask if there had been any variation 
from what he did in this situation 


from what he did normally. 


BY MR. JONES: 
Q. All right. Mr. Harm, how long have you been using this 


form? 


, 
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For eight and a half years, 

As far as you know, has it been changed during that time? 
Not that I can recall, no. 

All right. And I assume you have had numerous opportu- 
nities -- numerous occasions to question defendants 

and deal with this form? 


yes. 


Now, with regard to repeating this part about ‘you also 


have the right t. stop answering', do you normally do 
that? 

Yes. 

Any other parts that you normally repeat? 

On occasion I would just say, 'Remember, you don't have 
to talk to me and you can stop answering at anytime you 
want,! 

Now, Government's Exhibit 5 is a copy of the handwritten 
Statement of the defendant which he gave to you on the 
12th, is that right? 

Yes. 

All right. Now, during the time that he was -- did you 
assist the defendant in drafting this? 

Yes, I did. 

To what extent did you assist him? 

The first sentence, which is the name and being sworn, 


et cetera, I dictated to him. The rest of it, I generally 
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told him what I would like him to put in the statement, 
as far as ticket numbers, companies involved, things of | 


that nature, 


THE COURT: You told him by category or did you 


tell him by specifics? 


THE WITNESS: By specifics, We went over each 


BY MR, 


Q@ 


individual:ticket, I asked him if he 
knew about this particular ticket, yes, 
would you put this number, which we both 


read off the ticket, into the statement. 


JONES: 

These numbers that appear on the bottom of the first 
page and some on the second page, were numbers that 
you dictated to the defendant while he was writing, is 
that correct? 
I dictated them to him after we both examined the 
tickets. 

fter you examined them, then he wrote them from 
memory while ne was writing? 
No, then we would sit down together, we were sitting 


together, and he was writing the numbers down. 


In other words, was the defendant looking at the tickets 


while he was writing? 
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Yes, I ado. 

Now, as of the time that you first saw Mr. Harm, at the 
time he arrived, had you -- you just indicated you 
hadn't heard anything from the airline up to that date, 
you were not conscious of any collection follow-up or 
erfort by the airline to contact you? 

That is correct, 

Now, will you describe to the Court what happened when 
Mr. Harm arrived, as best you can recall? 

Everything that Mr. Harm said seems to be -- I seem to 
remember. He remembers the chronology according to the 
time better than I do, I don't remember exactly when 
everything happened. I know I was getting ready to go 
to work. I was getting out of the shower and he knocked 
on the door. I guess I was still wet, and I asked who 
was it. I was used to my neighbors bothering me, and I 
wasn't going to answer the door unless I knew it was 
someone other than my neighbors. I know Mr. Harm indicated 
through the door that he was a Postal Inspector and 

wanted to see me, I think, and so I opened the door and 
let them in. They identified themselves and the purpose 
of their visit and, again, as best as I can remember, 

they showed me their identification and indicated to me, 

I believe, why they were there, and I can remember most 


everything happening in the living room because everything 
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I'm asking what you thought when Mr. Harm was there, 

My thought was to clear the matter up. I wanted to 
give whatever information was needed, and save the 
Government the money of wasting a lot of time, I thought 
Mr. Harm said I didn't indicate I wanted to pay the 
money back, I thought I indicated to him immediately 

I wanted to clear the matter up, I will pay what I can, 
Stretch out the payments, whatever. I thought for sure 
I said that. It seems to me I recall saying that. My 
intention was not to get into a proceeding like -- 
well, anything like this. When I spoke with him at the 
post office I didn't think there was -- there would be 
a trial or anything like that. I just -- I realized -- 
Before this time, had you ever heard what is known as 
the Miranda warnings on TV, or were you ever familiar 
with these rights, you have a right to remain Silent, 
anything you say can be used against you in court, you 
have the right to talk to a lawyer for advice before 
“hey ask you any questions, and to have him with you 
Guring questioning, if you can't afford a lawyer, one 
will be appointed for you during Questioning, if you 
wish; were you familiar with those? 

Only in passing reference. I indicated to you that I 
Gon't watch TV very much, so I don't see the court 


proceedings. As far as the Miranda warnings, I didn't 
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know it was called a Miranda warning, but I knew that 
there was -- that you had to read your rights. I 
associate it with the police, the right to remain silent, 
the right to counsel, only in passing. It is nothing 
hat I read up on or nothing I dealt with regularly. 
rignt. At the time that you signed -- well, I show 
Government's Exhibit 2. Do you recall signing this 
Mr. Harm's presence and Mr. Traub's presence in your 
apartment? This is Government's Exhibit 2, do you recall 
Signing that? 


As I said, I recall signing quite a few things. 


THE COURT: Is that your signature on there? 
THE WITNESS: Yes, it is. On specifics, as to 
what I signed, if you turned them all 
upside down, I wouldn't know what I 
signed, 
BY MR, JONES: 
Q. When you signed that -- do you remember signing it at 
all? 
I remember Mr. Harm read me my rights, and I remember 
him -- it seems to me J can remember him stating to me 
twice, "You have the right to remain silent, you can 
Stop answering questions at anytime", but like I say, 


there were so many things I signed, it was a very 
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confusing period. I know [ signed this, my signature 
is there, like I know the tickets -- my name was on 
the tickets, I don't remember specifically going to 
Kansas City or Vancouver. I know I went, my name was 


there, I did order those tickets -- 


Is there any question at the time 

that you signed Government's Exhibit e 
that you knew what it was that you were 
signing? 

WITNESS: That I didn't know what? 

COURT: Did you know what you were signing 
when you signed Government's Exhibit 2? 

E WITNESS: I think I understood what that 


meant, yes. 


BY MR, JONES: 
What is your understanding of what it meant? 
It meant that -- do you want me to tell what it meant? 
What was your understanding? 
My understanding was that if I signed this, I would 
save the Government a lot of hassle by admitting to tne 
things that had been done. We would come to a speedy 
conclusion on this, and I would repay Allegheny Airiines. 


Did you anticipate or contemplate at the time that the 
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Statement that you were making might be usea against 


you in a criminal proceeding? 


« 


48 all I have, your Honor, 


CROSS EXAMINATION BY MR, WILLIAMS: 
Q. Mr. Moni, I think you nave testified you went to school 
in Kansas City? 


I went to an airlines 8chool in Kansas City, Missouri. 


THE COURT. What school? 

THE WITNESS: An airlines school, National -- 
I'm sorry, it was Weaver School of 
Aeronautics. National School is another 


school. 


BY MR, WILLIAMS: 

Q. You went to Weaver's School. How long dia you attend 
that school? 
It was a correspondence cvurse by mail, which I took 
for about seven months. There Was one month of in-clasg 
study. 
What was the nature of the Studies? 


The nature of the Study wis to work for the airlines, 


H. T. Noel & E. F. hnisley 


OFFICIAL REPORTERS. U 8 OIsTRICT CovaT 
WESTERN OISTRICT OF naw yor«a 


4-30 


June 8th this year would make four years. 

Since June of 1972? 

Yes, 

And what position do you hold there? 

Iw a@ therapist's assistant. I work with speech and 
nearing therapy, phys’cal therapy, recreational therapy, 
as an assistant to their instructions I have programs -- 
Can you just tell us briefly what you do, what you are 
responsible for? 

i'm responsible for a group of four children and their 
Gally activities from approximately 3:30 in the afternoor 
:10 or 11:20 at night, and that involves seeing 

that they are clean physically, they have clean 
clothes, that their personal articles are organized 
for the next shift so they can carry on from where [ 
left off. I have to see to it that they improve their 
hand skills, mental skills, speech skills, their inter- 
action between one another. I try to assist in either 
improving it or at least keeping it at a Steady stage 


80 they don't digress. 


MR. WILLIAMS: Will you mark this for identifica- 


tion? 


(Letter dated April 3, 1975, was 


marked Government's Exhibit 6 for 
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20 STATES NISTRICT COURT 
CR DISTRICT OF \ 


UNITED STATES OF ALERICA, 
Plaintiff, 
-V3s.- 


ROSERT L. MONIN, a/k/a 
TODD R. NONI, 


Defendant. 

Defendant, having pleaded not vuilty to charges in an 
indictment that he unlawfully used fictitious credit card 
numbers to obtain poods and services and airline tickets in 
violation of sections 1644(a) and 1644(e) of Title 15, noved 
to suppresa evidence of certain items of evidence scized in 
iis apartment, of a certain oral statement made to a povernrent 
agent (Mr. C. 1. iiarm) at that time and place and of a 
written statement riven to such arent at the latter's office 
on a subsequent date. 

Lvidence taken in a hearing showed that the rgovernnent 
asent, with another agent, went to ¢-fenucant's apartment at 
1331 Clinton Street in Buffalo, N.¥%. on the afternoon of 
september 19, 1975, that defendant admitted them into his 
apartment following their self-identification, that “Mr. Harm 
immediately read to defendant the United States Postal 


Inspection Service's "WARNING AND WAIVER GF RIGITS" (PS form 


1067 of Oct. 1973), that defendant said that he understood 
his rights, that ifr. Harm asked defendant to sien the form 
after advising defendant further that defendant's signature 
merely would indicate defendant's receipt of the advice and 
that defendant could stop answering questions anytime he 
chose to do so, that defendant did sien the form, that 


defendant thereafter admitted receipt of airlire tickets for 


about the past year pursuant to his using a fictitious 
credit card number or numbers, that defendant gave the 
agents permission to search auong various papers which were 
scattered about in defendant's apartment and that a number 
of airline ticket stubs and appurtenant itcns were found and 
seized. Defendant was not placed under arrest. 

Twe days later, pursuant to arranrement, defendant 
appeared at Mr. ‘iarm's office and was apain read his rights 
from another copy of the same form and Signed his nane, 
indicating he v-derstood, Again, ‘ir. ilarm advised defendant 
that, even though he had signed the form, he could stop 
answering questions at any time. fFollowinp an interviewing 
period, defendant's statenent was reduced to writing ind 
signed by him. The atatement sets forth the followine 
before relating substantive acts: 

"I have been advised by Postal Inszector C. “M. 
Harm, Jr. of my constiturional rishte. I am aware 


that I need not urke any statement «f any kind and 
that any étateuent I do make may be used a-ainst 
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me in a court of law. I am also aware that I have 
a right to have a lawver fresent at this interview 
and that if I 21 unable to «afford one, a lavyer 
will be apnointed to reorescnt me. inowinz all 
these thin;3, I sive this staterent of ny own free 
will, without any threats or promises beinz made 
to me. 

Defendant's argument for suppression is bottomed on the 
circumstance that the riphts form blatantly portrays itself 
as a waiver and constitutes investigative or prosecutorial 
overreaching and that defendant was not forewarned of and 
did not anticipate any resultant criminal proceedings. 

The second point is not tenable. While defendant may 
well have been naive to think that his criminal activities 
would result only in some action by the duped purveyors’ 
suing him for payment for the goods and services he had 
received and while there would not be any detriment to 
investigation and prosecution if the rights for did specify 
possible use in a crininal case, the arents and the sovernment 
are entitled to proceed on the fair import of what defendant 
was told and what he said he understood. 

Anent the defendant's first point, whatever misht be 
misleading in the rights form so that one who has signed his 
name below the statements ‘I am willing to discuss subjects 
presented and answer questions. I do not want a lawyer at 
this time." might feel that from that point forward he had 


no recourse but to talk, the facts are that such form admittedly 


was supplemented by the agent's contemporaneous oral advice 
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to defendant that defendant could stop talkin at any time. 


Yhe items of physical evidence seized at jefendant's 


apartment were taken pursuant to defendant's consent voluntarily 


piven after knowing his ricits. 


Defendant's notions to suppress are hereby denied. So 


ordered. 


Dated: Buffalo, N.Y. 
‘ June 2d, 1976 
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CHRISTOPHER J JONES 
Pista-y Suble. state of New Yor 
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